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REPORT  OF  THE  SPECIAL  COMMITTEE  ON  CON- 
STITUTION OF  COURTS  IN  PENNSYLVANIA 


To  the  Members  of  the  Poinsylz’ania  Bar  Association: 

Gentlemen  : At  the  last  meeting'  of  the  Association 
your  committee  recommended  the  adoption  of  the  following 
resolutions : 

“Resolved,  I.  That  the  Superior  Court  be  abolished. 

“2.  That  the  judges  of  the  Supreme  Court  be  increased  to 
fourteen  by  the  transfer  of  the  Superior  Court  judges  thereto. 

“3.  That  the  judges  sit  in  two  divisions  of  seven  judges  each, 
at  the  seat  of  government. 

“4.  That  where  there  is  a dissenting  opinion  the  cause  shall 
be  put  down  for  argument  before  the  full  bench  or  court  in  banc. 

“5.  That  writs  of  error  issued  to  the  inferior  courts  be 
returnable  at  regular  stated  return  days  without  regard  to 
counties.” 

“As  an  amendment  of  the  Constitution  will  be  necessary  to 
carry  the  resolutions  into  effect,  we  submitted  the  following 
amendment  and  schedule  for  that  purpose; 

“A  JOINT  RESOLUTION 

Proposing  an  Amendment  to  the  Constitution  of  the 
Commonwealth 

“Section  i.  Be  it  resolved  by  the  Senate  and  House  of  Rep- 
resentatives of  the  Commonwealth  of  Pennsylvania  in  General 
Assembly  met,  that  the  following  be  proposed  as  an  amendment 
to  the  Constitution  of  the  Commonwealth  of  Pennsylvania,  in 
accordance  with  the  provisions  of  the  eighteenth  article  thereof. 

“amendment 

“That  section  two  of  Article  V be  amended  by  striking  out 
the  said  section  and  inserting  in  place  thereof  the  following: 

“Section  2.  The  Supreme  Court  shall  consist  of  fourteen 
judges,  who  shall  be  elected  by  the  qualified  electors  of  the  State 
at  large.  They  shall  hold  their  offices  for  the  term  of  tw'enty-one 
years,  if  they  so  long  behave  themselves  w'ell,  but  shall  not  be 
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again  eligible.  The  judge  whose  commission  shall  first  expire 
shall  be  Chief  Justice,  and  thereafter  each  judge  whose  commis- 
sion shall  first  expire  shall  in  turn  be  Chief  Justice.  The  court 
shall  be  held  at  the  seat  of  government.  It  may  sit  in  banc  or  in 
two  departments  of  seven  judges  each  as  the  court  may  from  time 
to  time  determine.  The  Chief  Justice  shall  assign  the  judges  to 
the  departments  and  such  assignment  may  be  changed  by  him 
from  time  to  time. 

“Each  of  said  departments  shall  have  full  power  and 
authority  of  said  court  in  the  determination  of  causes,  the  issuing 
of  writs  and  the  exercise  of  all  powers  authorized  by  the  Consti- 
tution or  provided  by  law,  subject  to  the  general  control  of  the 
court  sitting  in  banc.  The  assignment  of  business  to  the  said 
departments  shall  be  made  as  the  Supreme  Court  may  determine. 
Five  judges  of  a department  shall  constitute  a quorum  thereof 
and  the  concurrence  of  four  judges  shall  be  necessary  to  pro- 
nounce a judgment.  When  the  judges  of  a department  are  equally 
divided  in  opinion  in  a cause,  or  when  a judge  dissents  from  the 
op’nion  therein,  the  cause  on  the  application  of  the  losing  party 
shall  be  transferred  to  the  court  in  banc  for  its  decision;  or  when 
a department  shall  so  request  any  cause  shall  be  transferred  to 
the  court  in  banc  for  its  decision.  The  court  shall  have  power 
to  fix  its  terms,  and  from  time  to  time  change  the  same,  and  by 
rule  or  standing  order  prescribe  certain  days  in  term  time  or 
vacation  for  the  return  of  writs. 

“schedule  for  the  amendment 

“Section  2.  That  no  inconvenience  may  arise  from  the 
change  in  the  Constitution  of  the  Commonwealth,  and  in  order 
to  carry  the  same  into  complete  operation,  it  is  hereby  declared : 

“i.  This  amendment  shall  take  effect  on  the  first  day  of  July 
after  its  adoption. 

“2.  The  judges  of  the  Supreme  Court  in  office  when  this 
amendment  shall  take  effect  shall  continue  until  their  commissions 
severally  expire. 

“3.  On  the  first  day  of  July  after  the  adoption  of  this  amend- 
ment, the  Superior  Court  shall  cease  to  exist  and  the  judges  of 
said  court  whose  regular  terms  shall  not  then  have  expired  shall 
surrender  their  commissions  to  the  Governor  of  the  Common- 
wealth, who  shall  recommission  them  as  judges  of  the  Supreme 
Court  for  the  balance  of  their  several  unexpired  terms.  They 
shall  not  succeed  to  the  office  of  Chief  Justice  until  after  the 
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expiration  of  the  terms  of  all  of  the  elected  judges  of  the  Supreme 
Court  in  office  at  the  time  of  the  adoption  of  this  amendment. 

“4.  All  cases  pending  before  the  Superior  Court  shall  stand 
transferred  to  and  be  disposed  of  by  the  Supreme  Court,  and  all 
writs  that  shall  have  been  issued  in  the  Supreme  Court  returnable 
at  Philadelphia  or  Pittsburgh  shall  be  returnable  at  Harrisburg; 
and  no  bond  or  obligation  given  in  any  of  said  causes  shall  be 
affected  by  said  transfer. 

“5.  Upon  the  adoption  of  this  amendment  the  office  of  the 
prothonotaries  of  the  Supreme  and  Superior  Courts  at  Philadel- 
phia and  Pittsburgh  and  of  the  Superior  Court  at  Scranton  and 
Williamsport  shall  be  vacated,  and  said  prothonotaries  shall  trans- 
mit to  the  prothonotary  of  the  Supreme  Court  at  Harrisburg  all 
the  books,  records,  documents,  transcripts  and  papers  belonging  to 
their  respective  offices.” 

The  consideration  of  these  recommendations  was  post- 
poned until  the  next  annual  meeting  with  directions  to  the 
Committee  to  give  to  the  Association  the  reasons  for  its 
conclusions.  We  accordingly  submit  the  following  reasons 
for  our  recommendations : 

We  would  abolish  the  Superior  Court. 

I.  Because  its  judgments  are  not  decisive  of  the  law 
and  lead  to  uncertainty  and  confusion.  While  its  decisions 
are  published  by  the  authority  of  the  State  and  are  of  bind- 
ing force  upon  the  lower  Courts,  they  are  merely  persuasive 
evidence  of  the  law  and  principles  they  seemingly  establish 
may  be  overthrown  years  after  innocent  parties  have  acted 
upon  them.  That  its  decisions  are  no  more  than  persuasive 
is  showm  by  the  list  of  cases  which  have  been  reviewed  by 
the  Supreme  Court.  Of  194  cases  in  wdiich  allocaturs  were 
allowed,  sixty-three,  or  approximately,  one-third  of  them, 
were  reversed.  This  is  no  reflection  on  the  wisdom  of  the 
judges  of  the  Superior  Court.  It  is  a concrete  illustration 
of  what  w’e  all  know  to  be  true  that  the  law  is  not  and  never 
can  be  an  exact  science,  and  no  matter  how  learned  and 
experienced  may  be  the  judges  of  the  Appellate  Courts,  they 
do  not  all  draw  the  same  legal  deductions  from  the  same 
premises.  The  deluge  of  cases  on  final  appeal  is  great 
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enough  and  there  is  sufficient  diversity  among  them  with- 
out burdening  the  shelves  of  the  profession  with  an  inter- 
minable series  of  reports  of  the  decisions  of  a court,  which, 
though  binding  upon  the  inferior  tribunals,  are  indecisive 
of  the  law. 

2.  By  allowing  a series  of  appeals  from  court  to 
court,  we  are  now  open  to  the  criticism  to  which  the  same 
system  in  New  York  and  other  States  has  been  subjected; 
viz.,  that  the  law  may  be  established  by  an  insignificant  num- 
ber of  judges  against  nearly  the  whole  current  of  judicial 
opinion.  In  Roberson  z’s.  Rochester  Folding  Box  Company, 
I/I  N.  V.  538,  the  decision  of  the  Special  Term  was  affirmed 
by  the  Appellate  Division,  consisting  of  four  justices,  and 
the  decision  of  the  Appellate  Division  was  reversed  by  the 
Court  of  Appeals  on  a vote  of  four  to  three.  Here  the  law 
was  established  by  four  judges  against  the  opinion  of  seven 
others.  In  Louchhcim  z's.  Build,  and  Loan  Association,  21 1 
Pa.  499,  the  judgment  of  Common  Pleas.  No.  i,  of  Phila- 
delphia County  was  unanimously  affirmed  by  the  Superior 
Court,  all  the  judges  sitting,  and  both  judgments  were 
reversed  by  the  Supreme  Court  with  two  justices  dissenting. 
Here  we  have  a case  heard  by  seventeen  judges  of  presum- 
ably equal  learning  and  ability.  They  differed  as  to  the  law, 
twelve  of  them  held  one  opinion  and  five  the  other,  and  yet 
the  opinion  of  the  five  determined  the  law  and  the  rights 
of  the  parties.  Such  precedents  are  far  from  convincing, 
and  frequently,  as  in  the  box  case,  call  loudly  for  legislative 
relief.  They  are  certainly  not  viewed  with  complacency  by 
the  unfortunate  litigants  at  whose  cost  they  are  established, 
however  comforting  it  may  be  for  counsel  to  know  that  if 
the  cases  were  lost  they  had  the  bulk  of  legal  learning  with 
them. 

3.  The  establishment  of  this  Intermediate  Court  of 
Appeals  was  a departure  from  the  simplicity  of  Pennsylvania 
procedure,  and  as  its  decisions  are  not  final,  it  hinders  and 
delays  the  administration  of  justice. 
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The  creation  of  a Circuit  Court  of  Appeals,  although 
reported  favorably  hy  the  Judiciary  Committee  of  the  Con- 
stitutional Convention  of  1873,  was  rejected  as  an  innova- 
tion upon  our  judicial  system  ; a burdensome,  expensive  mul- 
tiplication of  tribunals,  and  one  leading  to  confusion  and 
delay.  A simple  and  adequate  remedy  for  the  relief  of  the 
judges  of  the  Supreme  Court  was  found  by  increasing  their 
number,  and  the  same  remedy  would  have  been  adopted 
when  the  Superior  Court  was  established  had  not  the  Con- 
stitutional limitation  stood  in  the  way. 

One  appeal  is  all  a litigant  should  be  entitled  to.  An 
appeal  from  a justice’s  judgment  to  the  Common  Pleas 
should  end  there  unless  a Constitutional  question  is  involved, 
and  an  appeal  from  the  Common  Pleas  should  go  directly  to 
the  Supreme  Court.  This  is  a simple  and  expeditious 
method  of  correcting  the  errors  of  the  trial  court.  Suc- 
cessive appeals  from  court  to  court  puts  in  the  hands  of 
unscrupulous  persons  the  power  to  fight  off  the  just  claims 
of  poor  litigants  until  the  ultimate  judgment  is  consumed 
by  the  cost  of  obtaining  it. 

4.  The  establishment  of  this  court  was  not  at  the 
time  deemed  to  be  an  ideal  remedy  for  the  relief  of  the 
judges  of  the  Supreme  Court,  hut  as  their  number  could  not 
he  increased  without  the  delay  incident  to  an  amendment  of 
the  Constitution,  and  the  relief  was  urgent,  it  was  the  only 
practicable  one  in  sight.  The  results  show  that  its  juris- 
dictional limitation  has  equalized  the  cases  on  appeal  between 
the  two  tribunals,  but  it  is  humiliating  and  belittling  to  the 
Superior  Court,  and  unscientific  in  principle.  That  the 
Commonwealth  should  commission  seven  able  and  distin- 
guished lawyers  constituting  a so-called  Superior  Court  to 
go  about  the  State  hearing  appeals  from  courts  of  unlimited 
jurisdiction,  provided  there  is  nothing  greater  than  fifteen 
hundred  dollars  involved  in  the  controversy  may  not  seem 
incongruous  to  lawyers  who  love  the  law  for  the  law’s  sake, 
but  it  is  difficult  to  impress  the  dignity  and  importance  of 
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the  Court  upon  the  average  layman  when  he  comes  to  know 
the  limited  responsibility  of  the  learned  judges. 

5.  The  Court  is  peripatetic.  Its  traveling  from  place 
to  place  is  inconvenient,  annoying,  tiresome  and  expensive 
to  the  judges,  with  no  proportionate  benefit  to  the  litigants. 
It  is  destructive  of  home  life  and  not  conducive  to  study  or 
reflection.  This  has  in  the  short  period  of  the  Court’s  exist- 
ence caused  the  resignation  of  two  of  its  members,  and  will 
no  doubt  deprive  the  State  of  the  services  of  able  men  of 
independent  income  who  might  otherwise  he  willing  to  accept 
positions  upon  its  Bench.  Although  a part  of  the  State 
government,  it  is  dependent  upon  local  officials  for  its  accom- 
modations, and  these  have  in  several  instances  been  mean, 
inadequate,  and  not  at  all  in  keeping  with  the  dignity  of  a 
Court  of  Errors  and  x^ppeals. 

6.  As  a temporary  contrivance  for  the  relief  of  the 
Supreme  Court  the  Superior  Court  has  fulfilled  the  expecta- 
tions of  its  founders  and  justified  its  establishment.  This 
has  been  due  to  the  painstaking,  conscientious  performance 
of  their  duties  by  the  learned  gentlemen  who  have  graced 
and  ornamented  its  Bench.  But  there  is  no  reason  for  its 
continnance  as  a permanent  institution  if  its  obvious  and 
inherent  defects  can  he  cured,  its  iudges  placed  in  a position 
worthy  of  them  and  their  decisions  be  given  the  weight  and 
authority  they  deserve. 

Thirty-six  States  still  adhere  to  the  old  method  of  pro- 
cedure by  appeal  direct  from  the  trial  court  to  the  Supreme 
Court  and  find  no  use  for  an  intermediate  Court  of  Appeals. 
Among  them  are  Ohio,  Iowa,  Kansas,  Maine,  Massachu- 
setts, ^Maryland,  New  Jersey,  Wisconsin  and  Michigan.  And 
in  Colorado,  where  such  a Court  was  in  existence,  it  was 
abolished  by  Constitutional  amendment  at  the  instance  of 
the  State  Bar  xA.ssociation. 

We  recommended  that  the  number  of  judges  of  the 
Supreme  Court  be  increased  to  fourteen  by  the  addition  of 
the  Superior  Court  judges  thereto,  and  that  they  may  sit 
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in  banc  or  in  two  departments  of  seven  judges  each,  as  the 
Court  may  from  time  to  time  determine,  for  the  reason  that 
this  merging  of  the  working  forces  of  the  two  Courts  will 
cure  many  of  the  defects  of  our  present  system,  to  which  we 
have  above  referred.  It  will  expedite  the  business  of  the 
Court ; will  give  an  opportunity  for  consultation  of  all  the 
judges  on  any  important  matter  which  may  arise  in  either 
department.  The  judgments  will  be  decisive,  not  persuasive 
merely,  and  it  will  insure  greater  uniformity  in  the  law.  It 
will  avoid  the  expense  and  delay  incident  to  successive  ap- 
peals. The  dignity  of  the  Court  will  be  enhanced  above 
that  of  an  intermediate  Court,  and  the  increased  number  of 
judges  of  the  Court  in  banc  will  tend  to  eliminate  error  and 
give  greater  weight  to  its  decisions.  And  finally,  the  law 
will  be  settled  by  a majority,  not  by  a small  minority  of  the 
judges  who  have  heard  the  case  on  appeal. 

The  Supreme  Court  should  have  a fixed  habitation  and 
abode.  Like  the  Superior  Court,  it  should  be  taken  off  its 
wheels  and  located  at  some  convenient  place.  All  the  objec- 
tions to  the  perambulations  of  the  Superior  Court,  above 
stated,  apply  with  equal  force  to  the  Supreme  Court.  While 
opinions  may  differ  as  to  the  most  convenient  place,  we 
recommended  that  the  Court  be  held  at  Harrisburg,  the 
seat  of  government,  for  in  the  judgment  of  your  committee, 
that  is  where  the  highest  tribunal  of  the  Commonwealth 
ought  to  sit.  In  thirty-four  States  of  the  Union,  among 
them  Texas,  Washington,  Wyoming  and  Nebraska,  vast 
empires  in  extent,  the  Supreme  Court  meets  at  the  State 
Capital.  It  is  not  deemed  essential  to  the  administration  of 
justice  in  these  States  that  the  Court  be  held  at  the  several 
manufacturing  and  commercial  centers  for  the  convenience 
of  suitors,  nor  is  it  any  longer  needful  in  Pennsylvania.  The 
Court  of  Appeals  of  the  State  of  New  York  meets  at  Albany. 
YTits  are  returnable  a certain  number  of  weeks  after  their 
issuance,  and  counsel  from  the  IMetropolitan  City  of  New 
York  find  no  trouble  in  going  to  Albany  to  dispose  of  their 
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cases.  Whatever  may  have  been  the  necessities  of  the  case 
in  the  clays  of  the  stage  coach  and  canal  packet,  it  cannot, 
with  onr  modern  means  of  transportation,  be  seriously  con- 
tended that  it  wdll  be  a hardship  on  counsel  to  compel  them 
to  go  to  f larrisbnrg  to  argne  their  cases  before  the  Supreme 
Court. 

We  favored  the  resolution  that  where  there  is  a dis- 
senting o])inion  in  a department  the  canse  shall  be  pnt  down 
for  argument  before  the  Court  in  banc.  Such  an  opinion 
raises  a doubt  as  to  the  righteousness  of  the  judgment,  and 
weakens  the  case  as  an  authority,  either  of  cvhich  is  sufficient 
reason  for  bringing  the  cpiestion  involved  before  all  the 
judges  of  the  Court. 

The  present  rnles  providing  certain  return  days  for 
counties  have  been  severely  criticised  by  the  profession. 
\\'ith  the  exception  of  appeals  from  Philadelphia  Comity 
and  mnrder  in  the  first  degree  cases,  writs  are  returnable 
and  arguments  can  he  made  but  once  a year  in  the  Supreme 
Court.  This  affords  an  opportunity  for  delay  wdiich  is 
seized  upon  by  all  litigants  to  ivhom  time  means  advantage 
to  themselves  or  distress  to  their  opponents.  Final  judg- 
ment in  the  Court  below  is  prevented  by  every  legitimate 
tactic  until  it  is  too  late  for  an  appeal  taken  therefrom  to  be 
heard  by  the  Supreme  Court.  Counsel  can  then  rest  on  his 
oars  with  full  assurance  that  he  has  tied  the  other  fellow 
up  for  a year  at  least,  liy  which  time  matters  may  perchance 
shape  themselves  so  that  an  affirmance  can  do  his  client 
little  harm. 

Two  remedies  presented  themselves,  one  an  increase  in 
the  number  of  return  days,  and  the  other,  to  have  all  writs 
of  error  returnable  at  regular  stated  return  days  without 
regard  to  counties,  as  is  now  done  in  first  degree  murder 
cases.  We  approved  the  latter.  It  treats  all  counties  of 
the  State  alike.  Whether  there  is  one  or  many  appeals, 
they  will  be  heard  in  order,  and  it  will  be  more  effectual  in 
avoiding  delay.  Its  adoption  by  the  Court  for  a certain 
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class  of  cases  in  which  expedition  seemed  to  be  necessary 
commends  it  as  an  appropriate  remedy  for  delay  in  other 
cases. 

By  Article  V,  Section  2 of  the  Constitution,  the  number 
of  judges  in  the  Supreme  Court  is  limited  to  seven.  We 
recommended  an  amendment  to  this  section  increasing  the 
number  to  fourteen,  and  made  such  further  provisions  in 
the  amendment  and  accompanying  schedule  as  are  necessary 
to  carry  tlie  resolutions  into  effect. 

Harold  M.  McClure, 

Chainiiaii. 

Charles  M.  Clement, 
Frank  C.  McGirr, 

H.  S.  P.  Nichols, 

Henry  C.  Niles, 


Coinuiittcc. 


